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What is your general view on the UK Government’s proposal to introduce a 
British Bill of Rights to replace the Human Rights Act 1998? Do you think 
changes need to be made to the current human rights regime in the UK? 

The proposed changes, so far as it is able to judge in the absence of concrete 

proposals, appear to be wholly negative. The oft-floated proposed changes put 
populism before principle. There is no evidence that the Human Rights Act 1998 
(HRA) requires radical reform. Indeed, there is much evidence that the HRA has 
fulfilled the modest aims expressed in the 1997 White Paper Rights Brought Home 

(1997, CM 3782). For instance, the HRA was intended to provide a domestic forum 
for the redress of the type of cases that routinely wound up in the Strasbourg court 
yet did not display a systemic failure on the part of the UK to discharge its obligations 
under the ECHR. Equally, the HRA has, albeit somewhat belatedly, promoted a 

judicial dialogue between British judges and the Strasbourg court (R v Horncastle 
[2009] UKSC 14. Al-Khawaja v UK [2011] ECHR 26766/05). 

Without doubt, the HRA is an effective legal instrument that provides a good 
measure of practical justice to litigants that would otherwise clog up the European 

Court. It may on paper be a weak bill 

of rights but in practice it has had a considerable impact on catalysing the 
development of legal constitutionalism in the UK. In short, the HRA has moved the 
UK away from a culture of authority, predicated on the sovereignty of Parliament and 

excessive judicial deference to executive office holders, to a culture of justification 
where the exercise of public power, including the legislative, has to be justified. The 
repeal of the HRA and its replacement with an anaemic bill of rights would reverse 
this welcome development. 

What rights, if any, would a British Bill of Rights have to contain? How would a 
British Bill of Rights interact with Scotland’s separate legal system? 

The current arrangements have much to commend them. The ECHR, while dated, 
nevertheless offers an effective ‘off the peg’ bill of rights. Adopting a British Bill of 

Rights worthy of the concept will require a lengthy deliberative process, and full 
consultation with the people of the United Kingdom. Without doubt the content of 
such a bill of rights is contestable and controversial. 

However, there is a strong case that a British Bill of Rights should contain a full set of 

rights following the example of the South African Bill of Rights 1996. For instance, a 
British Bill of Rights should contain the right to health care, the right to a clean 
environment and the right to housing. While the Bill of rights should be justiciable it 
should not sole rely on the courts for enforcement. Thus the Bill of Rights ought to be 

aided by a strengthening a set of directive principles. 
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Arguments have been made that the current system does not sufficiently 
respect the sovereignty of the UK Parliament. What are your views on this? 

The existing system is overly deferential to the sovereignty of the UK Parliament. In 

the HRA we have a statute that has already gone to some lengths to limit the impact 
of judicial consideration of Convention rights. This stands in stark relief to the 
position of EU Law where rights and freedoms under the EU Charter of Fundamental 
Rights are in play: R (Davis) v Secretary of State for the Home Department [2015] 

EWHC 2092. The White Paper Rights Brought Home took the position that the UK’s 
membership of the Council of Europe did not require a similar approach. The 
distinction is difficult to maintain in principle. 

The HRA’s principal remedy, in the absence of a compatible interpretation under s.3 

HRA, is the declaration of incompatibility. Thanks to the sovereignty of Parliament, 
and the HRA’s savings clauses, the declaration is denied the true force of a legal 
remedy. Whilst it is true that in practice the system has operated well there remains 
an insurmountable problem with the scheme. When the outcome of the litigation is 

politically inconvenient, as with for example voting by prisoners, there is a temptation 
for the executive to ignore the decision of the courts. Such an arrangement is hardly 
conducive to the rule of law. 

In truth, the sovereignty of the UK Parliament is like the rest of the British constitution 

subject to evolution. Increasingly, largely as a result of European influences, the 
doctrine is weakening and the time may well soon upon us when a constitutional 
British Bill of Rights is seen as a natural development. The views of Lord Steyn and 
Lord Hope in Jackson, for instance, while clearly obiter are nonetheless remarkable 

for their clear conclusion that the sovereignty of Parliament does have some limits 
(AG v Jackson [2005] UKHL 56, [102] Lord Steyn, [107] Lord Hope. AXA General 
Insurance v Lord Advocate [2011] 3 WLR 871, [51] Lord Hope). 

In addition, it has been suggested that the European Court of Human Rights 

has developed “mission creep” expanding the European Convention on 
Human Rights into areas which it should not cover. What views do you have 
on this argument? 

Human rights law is a fast changing and evolving area of the law that has a far 

reaching impact on both the wider legal landscape but also public policy. Therefore, 
it is to some degree inevitable that the influence of human rights law would at least 
superficially be expanding. Of course, this development is misreported, to a large 
extent, by the press so that almost uniquely in Europe human rights enjoy something 

of a pejorative status in the eyes of the public. 

Nevertheless, it is important to stress that the primary responsibility for protecting 
human rights rests with the Contracting State (i.e. the UK) (Scordino v Italy (No. 1) 
[2006] ECHR 36813/97). Thus the European Court has no power to intervene in 

municipal legal systems. The European Court was intended to be a watchdog, and 
has remained as one. Thus in accordance with the principle of subsidiarity there are 
procedural hurdles that an applicant needs to satisfy when petitioning the European 
Court (Articles 34- 35, ECHR). Moreover, the European Court resists what it calls 

fourth instance applications, in other words acting like a supra-national appellate 
court (Kemmache v. France (no. 3) [1994] ECHR 17621/91). These safeguards for 
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states are further supplemented by the margin of appreciation doctrine which results 
in applications being dismissed on the grounds that national authorities are better 
placed to judgments on some matters. (Handyside v UK [1976] 5493/72) The 

European Court only therefore becomes seized when the national legal system has 
failed, in some arguable way, to protect Convention rights. 

There are, though, two doctrines of the European Court that attract the ire of 
commentators and to a lesser degree lawyers. The first is the idea that the ECHR is 

a ‘living instrument’ whose rights evolve over time keeping pace with the 
developments. (Tyrer v United Kingdom [1978] ECHR 5856/72) The second is the 
doctrine of positive obligations which has placed a new set of duties on public 
authorities to act in the protection of human rights, including a requirement to put in 

place legislative or administrative protection of rights in specific cases. Space 
precludes a fuller treatment of these areas but suffice it to say that in the round the 
impact of the jurisprudence in both areas has been largely beneficial particularly for 
minorities and those otherwise denied an effective voice. (Goodwin v UK [2002] 

ECHR 28957/95; Dudgeon v UK (1982) 4 EHRR 149; A v UK [1998] ECHR 
25599/94; Smith v Ministry of Defence [2013] UKSC 41). 

What do you think the practical impact of the proposals will be in individual 
cases, for example as regards immigration policy, criminal law, or decisions 

made by public authorities? 

The HRA binds public authorities, and makes the legality of their actions and 
inactions justiciable in domestic courts. Removing or diluting the statutory duty in s.6 
HRA will inevitably weaken the protection of human rights in the UK. It will also result 

in an increase of Petitions to the European Court, something that the HRA was 
intended in part to address. Moreover, like all bills of rights the HRA protects discrete 
and insular minorities who are often are excluded from the political processes to their 
disadvantage. 

Moreover, the area where Convention rights have their largest impact is without 
doubt in the context of ensuring a fair trial. Both English and Scots law have been 
heavily influenced by the Article 6 ECHR jurisprudence of the European Court since 
2000. That largely positive influence would be lost with a weakening of the HRA. 

What impact do you think any changes will have on Scotland more generally? 
Would the Scottish Parliament have to consent to any changes under the 
Sewel Convention? Could the UK Government act without the consent of the 
Scottish Parliament? 

Of course, in strict constitutional theory (at least the English version of it) Parliament 
is free to repeal both the HRA and the Scotland Act. However, the sovereignty of the 
Westminster Parliament has always been subject to the constraints of constitutional 
convention. The UK Parliament should not pass oppressive laws or enact laws that 

adjust the constitution of democratically elected legislative delegates without first 
obtaining their consent. In theory the UK Parliament was, and indeed remains, free 
to change the constitution of the Commonwealth of Australia or Canada by 
amending the relevant Acts. However, changes to these constitutive statutes were 

always obtained on a ‘consent and approval’ basis. It is no surprise that a similar 
convention - the Sewel convention – has arisen in the context of devolution. 
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There is, perhaps, with respect to the Scotland Act itself a slightly different 
convention. We can all accept that the Scotland Act is a constitutional statute, not an 
ordinary statute. And as such changes to the framework of devolution are not fully 

governed by the Sewel convention. The Scotland Act is a constitutionally 
autochtomous document, at least in the political sense. The devolution settlement 
was written in, and for, Scotland. The constitutional framework might be enacted in 
the form of a UK Act of Parliament but the basic structure of the devolution 

settlement was agreed in the the Scottish Constitutional Convention and thereafter 
the principle of devolution was approved in outline by the Scottish people in the 1997 
referendum. Equally, changes to the constitutional status of the Union require the 
consent of the Scottish people (2014 referendum). Thus a case might be made that 

changes to the basic structure of the devolution settlement require the consent of not 
only the Scottish Parliament, but also the Scottish people. The basic structure of the 
devolution settlement includes such constitutional keystones as the material parts of 
the Act of Union, a Scottish government with a First Minister and Lord Advocate, the 

continuance Court of Session and a Scottish Parliament that enjoys full but 
controlled legislative power. Significant reform or repeal of these basic features can 
only be undertaken with the democratic consent of the Scottish people.  

Weakening the role that the ECHR plays in the devolution settlement, where it acts 

an important constraint on both the Scottish Parliament and the Scottish 
Government, would fall within the scope of the basic structure doctrine. 

Do you think it would be possible to have different human rights regimes 
within the United Kingdom? 

In principle, no. Whilst the Union continues British citizens should enjoy the same 
rights equally throughout the UK. As a matter of law it would, of course, be possible 
to have different regimes. For example, discrimination on the basis of religious belief 
was unlawful in Northern Ireland under the Fair Employment (Northern Ireland) Act 

1976 for a long time before similar provisions were enacted elsewhere in the UK. 

What impact do you think the UK Government’s proposals will have on the UK 
and Scotland at an EU and international level, for example within the Council 
of Europe? 

In short, there would be two adverse consequences. First, the UK enjoys a certain 
moral status as a champion of human rights, both in Europe and beyond. Diluting or 
significantly weakening our domestic protection of human rights would no doubt be 
seized upon by those countries with poorer records as justification for their own 

egregious denial of human rights. Second, the weakening of the protection of human 
rights in a leading European state may pose a threat to the developing European 
ordre public. 

Finally, to proceed on the confident assumption that the matter is a wholly domestic 

one, as Her Majesty’s Government seems to be doing, may in practice prove to be 
wrong. For example, at the EU level the influence of the EU Charter of Fundamental 
Rights can only increase. (Delvigne [2015] EUECJ C-650/13). 
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